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Van dé cong chitng cho nguoi dang chap hanh an tai trai giam
Cép nhit: 17-04-2013 14:18:50

Ngoai ra, Nghi dinh s6 75/2000/ND-CP con quy dinh 16 pham vi cong chiing, chiing thuc, nguyén tac hoat dong, thi
tuc, trinh tu thuc hién cong chiing, chitng thuc. Péi v6i nhiing dia phuong chua c6 td chitc hanh nghé cong chiing thi
Uy ban nhéan dan cAp xa, huyén van la nhiing co quan c6 thim quyén chiing thuc cc hgp dong, giao dich phuc vu cho
yéu cau ctia ngudi dan trong cac quan hé dén su.

Luat Cong chiing ra doi ciing gép phan dam bao thic hién thi tuc cong chitng cic hgp dong, giao dich ding quy dinh,
dam bao an toan phap 1y cho cong chiing vién va cac bén giao dich. Tuy nhién, trong thuc té van con nhiing trudng hgp
cong chiing, chiing thuc hgp dong giao dich vé mit thi tuc phéap 1y chua dugc r6 rang, cu thé dan dén khé khin cho cac
bén giao két hgp dong.

Vi du: Trudng hop cong chiing, chiing thuc hop dong chuyén nhuong quyén sit dung dat giita ba Nguyén Thi Bé va ong
Nguyén Vin Hitu c6 dat & xa Tan Hoa, huyén Lai Vung, tinh Dong Thap. Mot vuéng mic phat sinh 1a ba Bé dang
chép hanh 4n tl & trai giam tinh An Giang nén khong thé c6 mit truc tiép ky vio hgp dong chuyén nhugng dat trude
mat ngudi ching thuc 14 Chi tich hodc Phé Chi tich Uy ban nhan dén xa Tan Hoa. Mot trudng hop khac, Uy ban
nhén dan xi Phong Hoa, huyén Lai Vung, tinh Dong Thap ciing nhan dugc yéu cau chiing thic hop dong chuyén
nhugng quyén st dung dat giita dng Nguyén Vin Trong véi ba Nguyén Thi Diém, véi dién tich dat 14 4.047,8 m2. Tuy
nhién, ciing nhu trudng hop trén, 6ng Nguyén Vin Trong hién dang chip hanh 4n tai trai giam Cong an tinh Vinh
Long véi thoi gian chap hanh 4n 12 07 nam.

C6 nhiéu y kién xung quanh viéc cong chiing, chiing thuc hgp dong “ban dat” néu trén. C6 ¥ kién cho rang, theo quy
dinh B9 luat Dan sy, thi nhiing ngudi bi giam, dang chip hanh 4n phat t bi han ché quyén cong dan (nang luc phap
luat bi han ché) nén khong thé thuc hién quyén tai san 4 ban dat theo cic hgp dong chuyén nhugng quyén st dung dat
néu trén. Y kién khac lai cho rang, theo Hién phap nam 1999 (stra déi, b3 sung nam 2001), thi cong dan c6 quyén s&
hitu vé thu nhap hgp phép, clia cai dé danh, nha &, tu liéu sinh hoat, dit dugc Nha nudc giao stt dung, tu liéu san xuat,
vOn va tai san khac. Nén dii cho c4 nhan dang thu Iy chip hanh 4n phat ti, thi vin dugc quyén thuc hién quyén tai sin
clia minh.

Pbi chiéu quy dinh phap luat hién hanh vé cong chiing, chiing thyc dbi vé6i loai hop dong “ban dat” ma bén chuyén
nhugng dang thu Iy 4n ti giam c6 thé nhéan thiy: O nhiing dia phlIGng da c6 t6 chitc hanh nghé cong Chung, theo
khoan 2, Piéu 39 Luat Cong chiing quy dinh: “Viéc cong chiing c6 thé dugc thuc hién ngoai tru s& ctia td chiic hanh
nghé cong chiing trong trudng hop ngudi yéu cau cong chitng 14 ngudi gia yéu khong thé di lai dugc, nguoi dang bi tam
gift, tam giam, dang thi hanh 4n phat til hoic c6 Iy do chinh dang khac khong thé dén tru s& ctia td chiic hanh nghé
cong chitng”; ciing trén tinh than nay, & nhiing dia phuong da c6 td chitc hanh nghé cong chiing, Thong tu sb 03 hudng
dan Nghi dinh s #5 vé cong chting, chitng thuc ciing quy dinh: “Diéu 9 cia Nghi dinh s 75/2000/ND-CP ngay
8/12/2000 ctia Chinh phti vé cong chiing, chiing thuc (sau day goi tat 12 Nghi dinh) quy dinh viéc cong chiing, chiing
thuc phai dugc thyc hién tai tru s& co quan cong chiing, chiing thue, trit cdc trudng hgp sau day ¢ thé dugc thuc hién
ngoai tru s&: Viéc cong chiing, chiing thuc hop dong, giao dich khéc (sau day goi la hop dong, giao dich) va chit ky clia
nguoi dang bi tam giam hodc thi hanh an phat tu, nguoi bi bai liét, nguoi gia yéu khong thé di lai dugc hoic c6 ly do
chinh dang khéc khong thé dén tru sd co quan cong chiing, chiing thuc. Dbi véi moi trudng hgp déu phai ghi dia diém
cong chiing, chiing thuc; riéng viéc cdng chiing, chiing thuc dugc thuc hién ngoai gid lam viéc, thi phai ghi thém gio,
phiit ma nguoi thuc hién ky vao van ban cong ching, van ban ching thuc”.

Tuy nhién, nhitng quy dinh néu trén chi 1 chung chung, chua cé quy dinh nao huéng dén cu thé cach thic, thi tuc khi
lién hé 1am viéc v6i co quan trai giam dé tién hanh giai quyét cong chiing, chiing thuc cic hgp dong ma bén duong su
dang chip hanh an phat ti.. Do d6, khi nhin dugc yéu cau chiing thuc hop dong chuyén nhuong quyén sit dung dat véi
mot trong cc bén giao két dang chip hanh 4n ti giam thi Uy ban nhan dén cip xa khong biét giai quyét theo quy dinh
nao, din dén khé khin vudng mac khi giai quyét yéu cau cong chiing, chiing thuc clia ngudi dan.

Qua nghién ctiu thyc tién chiing toi nhan thiy, phap lut hién hanh can quy dinh cu thé vé thii tuc hanh chinh dbi véi
viéc cong chiing, chiing thuc hop dong chuyén nhuong quyén sit dung dat clia ngudi dang chap hanh 4n phat ti giam.
Quy trinh cong chiing, chiing thuc trong trudng hgp nay ¢ thé dugc tién hanh theo nhiing budc sau:
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- Nop mot ho so yéu cau cong chiing (viéc ndp ho so c6 thé do mot ngudi khac trong sd nhiing ngudi tham gia giao
dich thuc hién ma khong nhat thiét phai do nguoi dang chip hanh 4n phat tii thuc hién), gom: (1) Phiéu yéu cau cong
chiing hop dong, giao dich theo méu; (2) Du thao hgp dong chuyén nhugng quyén st dung dit; (3) Ban sao gidy to tuy
than (nguoi dang chap hanh 4n phat ti ndp kém don xac nhan clia quan ly trai giam vé viéc dang chap hanh 4n & trai
giam d6); (4) Ban sao gidy chiing nhan quyén st dung dét; (5) Ban sao gidy to khac c6 lién quan dén hop dong, giao
dich ma phap luat quy dinh phai c6.

- Sau khi nhan hd so thdy day di va phit hgp véi quy dinh ctia phap luét, co quan thuc hién cong chiing, chiing thic sé
tién hanh thi tuc can thiét theo quy dinh.

- Co quan thyc hién cong chiing, chting thuc c6 thé gilii cong vin dén ban quan Iy trai giam néu ré viéc dang tiép nhan
va thuc hién yéu ciu cong chiing, chitng thuc hgp dong chuyén nhugng quyén st dung dit ma mot trong cac bén tham
gia giao dich 12 ngudi dang chip hanh 4n tai trai giam; dong thoi dé nghi dugc gap g ngudi dé dé thuc hién cong
ching, ching thuc.

Thiét nghi, quy dinh phép luat hién hanh can quy dinh hd so thu tuc diy di dé cac co quan thuc hién cong tac cong
ching, ching thuc 4p dung dang phép luét.

Nguyén Xudn

Nguon: http://www.moj.gov.vn/
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