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NGHI QUYET CUA HQI PONG THAM PHAN TOA AN NHAN DAN TOI CAO SO
03/2006/NQ-HDPTP NGAY 08 THANG 07 NAM 2006 HUONG DAN AP DUNG MOT
SO QUY PINH CUA BQ LUAT DAN SU NAM 2005 VE BOI THUONG THIET HAI

NGOAI HOP PONG
Cap nhat: 07-05-2011 10:15:01

NGHI QUYET
CUA HOI PONG THAM PHAN TOA AN NHAN DAN TOI CAO
SO 03/2006/NQ-HDTP NGAY 08 THANG 07 NAM 2006
HUONG DAN AP DUNG MOT SO QUY PINH CUA BQ LUAT DAN SU NAM 2005

VE BOI THUONG THIET HAI NGOAI HOP PONG

HOI PONG THAM PHAN TOA AN NHAN DAN TOI CAO

Can cit vao Ludt to chitc Toa an nhan dain,

Can cit vao Nghi quyét s6 45/2005/QH11 ngay 14 thing 6 ndam 2005 ciia Qudc hdi “Vé viéc thi hanh
Bo luat dan su”;

Pé dp dung diing va thong nhét quy dinh ctia Bo ludt dan sy nam 2005 trong viéc gidi quyét cdc tranh
chdp vé boi thuong thiét hai ngoai hop dong;

Sau khi c6 y kién thong nhit ciia Vién trudng Vién kiém sdt nhan dan toi cao va Bo trudng Bé Tu

phdp;

QUYET NGHI:

I. Vé nhitng quy dinh chung
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1. Trdch nhiém boi thwong thiét hai

Theo quy dinh tai Diéu 604 BO luat dan sy nim 2005 (sau day goi tit 1a BLDS) vé nguyen tic
chung thi trach nhiém boi thuong thiét hai ngoai hgp dong chi phat sinh khi c6 day du cac yéu td

sau day:
1.1. Phai c6 thiét hai xay ra.
Thiét hai bao gom thiét hai vé vat chat va thiét hai do ton that vé tinh than.

a) Thiét hai vé vat chat bao gdom: thiét hai do tai san bj xAm pham quy dinh tai Piéu 608 BLDS;
thiét hai do siic khoé bi xAm pham quy dinh tai khoan 1 Diéu 609 BLDS; thiét hai do tinh mang bi
xam pham quy dinh tai khoan 1 bic¢u 610 BLDS; thiét hai do danh dy, nhan phéim, uy tin bi xam
pham quy dinh tai khoan 1 Piéu 611 BLDS.

b) Thiét hai do t6n that vé tinh than clia ca nhan dugc hiéu l1a do stic khoé, danh dy, nhan pham
uy tin bi xdm pham ma nguoi bi thi€t hai hodc do tinh mang bi xam pham ma ngu’dl than thich gan

gui nhét clia nan nhan phai chiu dau thuong, buon phién, mat mét vé tinh cam, bi giam sat hogc
mat uy tin, bi ban bé xa lanh do bi hiéu nham... va can phai dugc boi thudng mot khoan tién bu dap
ton that ma ho phai chiu.

Thiét hai do ton that vé tinh than ctia phap nhan va cac chu thé khac khong phal la phap nhén (goi
chung 1a t6 chiic) dugc hiéu 1a do danh du, uy tin bi xam pham, to chiic d6 bi giam sut hodc mat di
sy tin nhiém, long tin... vi bi hiéu nham va can phai dugc bdi thuong mot khoan tién bu dap ton
that ma td chiic phai chiu.

1.2. Phai c6 hanh vi trai phap luat.

Hanh vi trai phap luat 1a nhitng xtt sy cu thé ctia con ngudi dugc thé hién thong qua hanh dong
hoac khong hanh dong trai véi cac quy dinh ctia phép luat.

1.3. Phai c6 mdi quan hé nhan qua giita thiét hai xay ra va hanh vi trai phap luat. Thiét hai xay ra
phai la ket qua tat yeu cua hanh vi trai phap ludt va ngugc lai hanh vi trai phap luat 1a nguyén nhan
gay ra thiét hai.

1.4. Phai c6 16i c6 ¥ hoic 16i vo ¥ ctia ngudi gy thiét hai.

a) Cb y gay thi€t hai la truong hdp mot IlglIOl nhén thiic r6 hanh vi cia minh sé gay thi¢t hai cho
nguoil khac ma van thuc hién va mong mudn hoic khong mong mudn, nhung dé mic cho thiét hai

Xay ra.

b) Vo y gay thiét hai la truong hop mot nguoi khong thay trudc hanh vi ctia minh c0 kha néng gay
thiét hai, mac du phal biét hoic c6 thé biét trude thict hai sé xay ra hodc thay trudc hanh vi clia
minh ¢6 kha ning gy thiét hai, nhung cho rang thiét hai sé khong xay ra hoic c6 thé ngan chin

duoc.

Can chd y la d6i v6i truong hop phép luét c6 quy dinh viéc boi thudng thiét hai ca khi khong ¢ 16i,
thi trach nhiém boi thudng cua ngudi gay thiét hai trong truong hop nay dugc thuc hién theo quy
dinh ctia van ban quy pham phép luat do.
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2. Nguyén tic boi thuong thiét hai

2.1. Khi giai quyét tranh chip vé boi thudng thiét hai ngoai hgp dong, can phai thyc hién ding
nguyén tac boi thudng thiét hai quy dinh tai Piéu 605 BLDS. Can phai ton trong thoa thuin cia
cac bén vé mic boi thudng, hinh thic boi thuong va phuong thiic bdi thudng, néu thoa thuin dé
khong trai phap luat, dao dic xa hoi.

2.2. Trong trudng hgp cac bén khong thoa thuan dugc thi khi giai quyét tranh chip vé boi
thuong thiét hai ngoai hgp dong can chi y:

a) Thiét hai phai dugc boi thudng toan bo, cé nghia la khi c6 yéu cau giai quyét boi thuong thiét
hai do tai san, siic khoé, tinh mang, danh du, nhan pham, uy tin bi xAm pham phai cin ci vao céc
diéu luat tuong tGng ctia BLDS quy dinh trong truong hop cu thé d6 thiét hai bao gdm nhiing
khoan nao va thiét hai da xay ra 1a bao nhiéu, mic do 16i ctia cac bén dé budc ngudi gay thiét hai
phai boi thudng cac khoan thiét hai tuong xiing do.

b) Pé thiét hai c6 thé dugc bodi thudng kip thdi, Toa an phai gidi quyét nhanh chong yéu cau doi
boi thuong thiét hai trong thoi han luat dinh. Trong trudng hop can thiét c6 thé ap dung mot hoic
mot sb bién phap khan cip tam thoi theo quy dinh ctia phap luat t6 tung dé giai quyét yéu cau cap
bach cua duong su.

¢) Nguoi gay thiét hai chi c6 thé dugc gidm mic bdi thudng khi ¢6 du hai diéu kién sau day:
- Do 16i vO y ma gy thiét hai;

- Thiét hai x4y ra qua 16n so v6i kha ning kinh té truGc mat va lau dai clia nguoi gay thiét hai, c6
nghia la thiét hai xay ra ma ho c6 trach nhiém boi thudng so vGi hoan canh kinh té trudc mat cua
ho ciing nhu vé 1au dai ho khong thé c6 kha ning boi thudng dugc toan bo hoic phan 16n thiét hai
do.

d) Mtc boi thudng thiét hai khong con phit hop véi thuc té, c6 nghia la do ¢ su thay ddi vé tinh
hinh kinh té, xa hoi, su bién dong vé gia ca ma mic boi thudng dang dugc thuyc hién khong con phu
hop trong diéu kién d6 hoic do c6 sy thay doi vé tinh trang thuong tat, kha ning lao dong cia
ngudi bi thiét hai cho nén mitc boi thudng thiét hai khong con phit hop véi su thay doi dé hoic do
c6 su thay doi vé kha ning kinh té cia ngudi gay thiét hai...

3. Ndng litc chiu trach nhiém boi thuwong thiét hai

3.1. Khi thyc hién quy dinh tai Diéu 606 BLDS vé ning luc chiu trach nhiém boi thudng
thiét hai, can phai chi y xac dinh ding tu cach duong si trong ting trudng hop; cu thé nhu sau:

- Trong truong hop quy dinh tai khoan 1 Pi¢u 606 BLDS thi ngudi giy thiét hai la bi don
dén sy, trit khi ho mat nang lyc hanh vi dan su;
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- Trong trudng hop quy dinh tai doan 1 khoan 2 Piéu 606 BLDS thi cha, me clia ngudi gy
thi€t hai la bi don dan su;

- Trong trudng hop quy dinh tai doan 2 khoan 2 Piéu 606 BLDS thi ngudi gay thiét hai 1a bi
don dan sy va cha, me ctia ngudi gay thiét hai 1a ngudi ¢ quyén lgi, nghia vu lién quan;

- Trong trudng hop quy dinh tai khoan 3 Piéu 606 BLDS thi c4 nhén, t6 chiic giam ho 1a bi
don dan su.

3.2. Viéc quyét dinh vé boi thudng (liy tai san dé boi thuong) phai cu thé va theo ding quy
dinh tai Pié¢u 606 BLDS.

4. Chi phi hop Iy

Cac khoan chi phi hgp Iy quy dinh tai cic diém a va c khoan 1 Diéu 609, cic diém b va ¢ khoan 1
Piéu 610 va diém a khoan 1 Diéu 611 BLDS la chi phi thuc té can thiét, phi hop véi tinh chét,
mic d cua thiét hai, phit hop véi gia trung binh & tiing dia phuong tai thoi diém chi phi.

5. Nghia vu chitng minh cua cdc dwong sw

a) Nguoi bi thiét hai yéu cau boi thudng thiét hai phai néu ro tiing khoan thiét hai thuc té
da xay ra, mic yéu cau boi thudng va phai c6 chiing tit hoic gidy bién nhan hop 1é vé cac khoan chi
phi hop Iy, vé thu nhap ctia ngudi bi thiét hai.

b) Nguoi gay thiét hai yéu cau giam miic boi thuong thiét hai phai c6 tai liéu, ching ct vé
kha nang kinh té trudc mat va lau dai cia minh khong di dé boi thudng toan bd hodc phan 16n
thiét hai da xay ra.

¢) Ngudi bi thiét hai hodc nguoi gay thiét hai yéu cau thay d6i mic boi thudng thiét hai phai
c6 don xin thay ddi muic boi thuong thiét hai. Kém theo don 14 céc tai liéu, ching cit lam cin ct
cho viéc xin thay d6i mic boi thuong thiét hai.

d) Viéc chitng minh khong c6 16i thudc nghia vu ctia ngudi ¢ trach nhiém bodi thuong thiét
hai.

6. Vé thoi hiéu khdi kién yéu cau boi thiong thiét hai.

Viéc xac dinh thai hiéu khdi kién yéu cau boi thuong thiét hai dugc thyc hién nhu sau:

a) Poi v6i nhiing trudng hop boi thuong thiét hai ngoai hop dong phat sinh ké tir ngay
01-01-2005 (ngay B9 luat td tung dan su c6 hiéu luc), thi thoi hiéu khéi kién yéu cau boi thudng

thiét hai 1a hai nam, ké tlt ngay quyén va lgi ich hop phéap ctia ca nhan, phap nhan, cht thé khac bi
xam pham.
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b) Pbi v6i nhiing trudng hop bodi thudng thiét hai ngoai hgp dong phat sinh trude ngay
01-01-2005, thi thoi hiéu khéi kién yéu cau boi thuong thiét hai 1a hai nam, ké tir ngay 01-01-2005.

II. X4c dinh thiét hai
1. Thiét hai do sitc khoé bi xam pham
Thiét hai do stic khoé bi xdim pham dugc boi thudng bao gdom:

1.1. Chi phi hgp ly cho viéc citu chita, bdi dudng, phuc hoi stic khoé va chiic ning bi mat, bi
giam sit cia ngudi bi thiet hai bao g6m tién thué phuong tién dua nguoi bi thiét hai di cap ciiu tai
co sd y té; tien thuoc va tlen mua céc thiét bi y té, chi phi chiéu, chup X quang, chup cat 16p, siéu
am, xét nghiém, mo, truyen mau, vat ly tri liéu... theo chi dinh ctia bac s§; tién vién phi; tién mua
thudc bd, tiép dam, tlen boi dudng phuc hoi stic khoé cho nguodi bi thiét hai theo chi dinh cta béc

sy; cac chi phi thuc té, can thiétkhac cho nguoi bi thi€t hai (néu c6) va cac chi phi cho viéc lap chan
gla tay gia, mat gia, mua xe lin, xe day, nang chong va khac phuc thim my... dé hd trg hoac thay

thé mot phan chiic niang ciia co thé bi mat hoic bi gidm stt clia ngudi bi thiét hai (néu co).

1.2. Thu nhép thuc té bi mat hoac bi giam sit ctia ngudi bi thiét hai. Néu trudc khi stic khoé
bi xAm pham ngudi bi thiét hai c6 thu nhap thuc té, nhung do siic khoé bi xAm pham ho phai di
diéu tri va do d6 khoan thu nhép thuc té ctia ho bi mat hoic bi giam sit, thi ho dugc boi thuong
khoan thu nhép thuc t& bi mat hoic bi giam stt do.

a) Thu nhap thuc té clia ngudi bi thiét hai dugc x4c dinh nhu sau:

- Néu trude khi stic khoé bi xAm pham, ngudi bi thiét hai c6 thu nhap 6n dinh tit tién luong
trong bién ché, tién cong tlit hgp dong lao dong, thi cin ci vao miic hr\omg, tién cong cla thang lién
ké trudc khi nguodi dé bi xAm pham stic khoé nhéan véi thoi gian diéu tri dé xac dinh khoan thu
nhap thuc té ctia ngudi bi thiét hai.

- Nél} truGe khi stic khoé bi xam pham, nguai bi thiét hai /cc’) lam viéc va hang thang co6 thu
nhép thuc t¢ nhung miic thu nhap cua cac thang khac nhau, thi lay mic thu nhap trung binh cua 6
thang lién ké (néu chua du 6 thang thi clia tat c cac thang) trude khi stic khoé bi xAm pham nhéan
vGi thoi gian diéu tri dé xac dinh khoan thu nhép thyc té ctia ngudi bi thiét hai.

- Néu trudc khi siic khoé bi xAm pham, ngudi bi thiét hai c6 thu nhap thuc té, nhung khong
on dinh va khong thé xac dinh dugc, thi 4p dung mitc thu nhép trung binh cia lao dong cung loai
nhan véi thoi gian diéu tri dé xdc dinh khoan thu nhap thuc té ctia ngudi bi thiét hai.

- Néu trudc khi stic khoé bi xAm pham, ngudi bi thiét hai chua lam viéc va chua c6 thu nhap
thuc té thi khong dugc boi thudng theo quy dinh tai diém b khoan 1 Piéu 609 BLDS.

b) X4ac dinh thu nhép thuc té bi mat hoic bi giam sat cua ngudi bi thiét hai dugc thuc hién
nhu sau:
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Bude mét: Xac dinh thu nhap thuc té cia ngudi bi thiét hai trong thoi gian diéu tri c6 hay
khong. Néu c6 thi téng s6 thu nhép la bao nhiéu.

Budc hai: Lﬁy tong s6 thu nhap thuc té ma nguoi bi thiét hai cé dugc trong thoi gian diéu tri
so sanh v&i thu nhép thuc té tuong ting dugc xac dinh theo hudng dan tai diém a tiéu muc 1.2 nay.
Néu khong c6 khoan thu nhap thuc té nio clia ngudi bi thiét hai trong thoi gian diéu tri thi thu
nhép thuc té ctia ngudi bi thiét hai bi mat; néu thap hon thi khoan chénh léch d6 1a thu nhap thuc
té ciiangudi bi thiét hai bi giam sit; néu bang thi thu nhap thuc té cia ngudi bi thiét hai khong bi
mat.

Vi du 1: A lam nghé stia xe may tu do. Thu nhap thuc té cia A trude khi siic khoé bi xAm
pham la on dinh, trung binh méi thang 1a mot triéu dong. Do stic khoé bi xAm pham, A phai diéu
tri nén khong c6 khoan thu nhap nao. Trong trudng hop nay thu nhap thuc té ciia A bi mat.

Vi du 2: B lam cong cho mot cong ty trach nhiém hitu han. Thu nhap thuc té cia B trudc
khi stic khoé bi xAm pham la 6n dinh, trung binh mdi thang 12 600 ngan dong. Do siic khoé bi xAm
pham, B phai diéu trj va trong thoi gian diéu tri cong ty tra cho B 50% tién luong 12 300 ngan dong.
Trong truong hgp nay thu nhap thuc té cia B méi thang bi giam sit 300 ngan dong.

Vi du 3: C la cong chiic ¢6 thu nhap hang thang 6n dinh 500 ngan dong. Do siic khoé bi xAm
pham, C phai diéu tri va trong thoi gian diéu tri co quan van trd du cac khoan thu nhép cho C.
Trong trudng hop nay thu nhap thuc té ciia C khong bi mat.

1.3. Chi phi hop Iy va phan thu nhap thuc t& bi mat ctia ngudi cham séc ngudi bi thiét hai
trong thoi gian diéu tri.

a) Chi phi hgp Iy cho ngudi cham séc ngudi bi thiét hai trong thoi gian diéu tri bao gom:
tién tau, xe di lai, tién thué nha tro theo gia trung binh & dia phuong noi thuc hién viéc chi phi (néfu
cd) cho mdt trong nhiing nguoi cham soc cho nguoi bi thi€t hai trong thoi gian di€u tri do can thiet
hoic theo yéu cau clia co sO'y té.

b) Thu nhép thuc té bi mat clia ngudi chim séc ngudi bi thiét hai trong thoi gian diéu tri
dugc xac dinh nhu sau:

- Néu nguoi cham séc ngudi bi thiét hai ¢6 thu nhép thuc té 6n dinh tit tién luong trong bién
ché, tién cong tit hgp dong lao dong thi cin ci vao mic luong, tién cong clia thang lién ké trude khi
ngudi d6 phai di cham s6c ngudi bi thiét hai nhan véi thoi gian cham séc dé xac dinh khoan thu
nhap thuc té bi mat.

- Néu nguoi cham séc ngudi bi t/hiét hai c6 lam viéc va hang thang co thl} nhglp 6”)/n dinh,
nhung cé muc thu nhdp khac nhau thi lay mic thu nhap trung binh cua 6 thang lién ké (néu chua
du 6 thang thi clia tat ca cic thang) trude khi nguoi dé phai di chim séc ngudi bi thiét hai nhan véi
thoi gian cham séc dé xac dinh khoan thu nhap thuc té bi mat.
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- Néu ngudi cham séc ngudi bi thiét hai khong cé viéc lam hoic c¢6 thang lam viée, c6 thang
khong va do d6 khong c6 thu nhap 6n dinh thi dugc hudng tién cong chim séc bang miic tién cong
trung binh tra cho ngudi cham séc ngudi tan tat tai dia phuong noi ngudi bi thiét hai cu tra.

- Néu trong thoi gian cham séc ngudi bi thiét hai, ngudi cham séc van dugc co quan, ngudi
st dung lao dong tra luong, tra tién cong lao dong theo quy dinh ciia phép luat lao dong, bao hiém
xa hoi thi ho khong bi mat thu nhéap thuc té va do d6 khong duoc boi thuong.

1.4. Trong truong hop sau khi diéu tri, nguoi bi thiét hai mat kha nang lao dong va can cé
ngudi thudng xuyén chim séc (ngudi bi thiét hai khong con kha ning lao dong do bi liét cot séng,
mu hai mat, liét hai chi, bi tam than ning va cic trudng hop khac do co quan nha nuéc c6 tham
quyén quy dinh bi suy gidm kha ning lao dong vinh vién tit 81% trd 1én) thi phai boi thudng chi phi
hop Iy cho viéc cham soc nguoi bi thiét hai.

a) Chi phi hgp ly cho viéc chim séc ngudi bi thiét hai bao gém: chi phi hgp ly hang thing
cho viéc nudi dudng, diéu tri ngudi bi thiét hai va chi phi hgp 1y cho ngudi thudng xuyén chim séc
nguoi bi thiét hai.

b) Chi phi hop Iy cho ngudi thuong xuyén chim séc ngudi bi thiét hai duge tinh bang miic
tién cong trung binh tra cho ngudi cham séc ngudi tan tat tai dia phuong noi ngudi bi thiét hai cu
trd. V& nguyén tac, chi tinh boi thuong thiét hai cho mdt ngudi cham séc ngudi bi thiét hai do mat
kha nang lao dong.

1.5. Khoan tién bu dap ton that vé tinh than do siic khoé bi xdm pham.

a) Khoan tién bu dap ton that vé tinh than do stic khoé bi xAm pham dugc boi thudng cho chinh
ngudi bi thiét hai.

b) Trong moi trudng hop, khi stic khoé bi xAm pham, ngudi bi thiét hai dugc boi thudng khoan tién
bu dap ton that vé tinh than. Can cin ¢ vio hudng dan tai diém b tiéu muc 1.1 muc 1 Phan I Nghi
quyét nay dé xac dinh mic do ton that vé tinh than clia nguoi bi thiét hai. Viéc xac dinh mic do
ton that vé tinh than can cin ct vao su anh hudng dén nghé nghiép, thim my, giao tiép xa hdi, sinh
hoat gia dinh va ca nhan...

¢) Miic bdi thuong khoan tién bu dap ton that vé tinh than cho ngudi bi thiét hai trude hét do cac

bén thoa thuan. Néu khong thoa thuin dugc, thi muc boi thudng khoan tién bu dap ton that vé
tinh than cho ngudi bi thiét hai phai cin cit vio miic do ton that vé tinh than, nhung ti da khong
qué 30 thang lvong t6i thiéu do Nha nudc quy dinh tai thoi diém giai quyét boi thuong.

2. Thiét hai do tinh mang bi xdm pham

2.1. Chi phi hop ly cho viéc ctiu chita, boi dudng chim séc ngudi bi thiét hai trude khi chét bao
gdm: cac chi phi dugc hudng dan tai cac tiéu muc 1.1, 1.4 va thu nhap thuc té bi mét cia ngudi bi
thiét hai trong thoi gian diéu tri dugc huéng dan tai tiéu muc 1.2 muc 1 Phan II nay.
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2.2. Chi phi hop Iy cho viéc mai ting bao gdm: cac khoan tién mua quan tai, cic vat dung can thiét
cho viéc kham li€m, khan tang, huong, nén, hoa, thué xe tang va cac khoan chi khac phuc vu cho
viéc chon cat hodc hoa tang nan nhan theo thong 1¢ chung. Khong chap nhan yéu cau boi thudng
chi phi cting té, 1€ bai, &n udng, xdy md, béc mo...

2.3. Khoan tién cAp dudng cho nhiing ngudi ma ngudi bi thiét hai c6 nghia vu cap dudng trudc khi
chét.

a) Chi xem xét khoan tién cAp dudng cho nhiing ngudi ma ngu’di bi thiét hai ¢6 nghia vu C?lp dudng,
néu trude khi tinh mang bi xAm pham nguon bi thiét hai thuc té dang thuc hién nghla vu cap dudng.
Nhiing ngu’dl dang dugc ngudi bi thiét hai cAp dudng dugc boi thudng khoan tién cap dudng tuong
ting d6. Pdi v6i nhitng ngudi ma ngudi bi thiét hai dang thuc hién nghia vu nudi dudng nhung sau
khi ngudi bi thiét hai bi xAm pham tinh mang, thi nhitng ngudi nay duogc boi thudng khoan tién cap
dudng hop Iy phi hop véi thu nhéap va kha ning thuc té ciia ngudi phai boi thudng, nhu cau thiét
yéu cua ngudi dugc bodi thudng.

Thoi diém cap dudng dugc xac dinh ké tir thoi diém tinh mang bi xAm pham.

b) Péi tugng dugc boi thudng khoan tién cAp dudng.

- Vo hoic chong khong c6 kha ning lao dong, khong cé tai san dé tu nudi minh va dugc chong
hoac vg la nguoi bi thiét hai dang thuc hién nghia vu nu6i dudng;

- Con chua thanh nién hodc con da thanh ni€n nhung khong c6 kha nang lao dong, khong co tai
san dé ty nudi minh ma cha, me 14 ngudi bi thiét hai dang thuc hién nghia vu nudi dudng;

- Cha, me 12 ngudi khong c6 kha ning lao dong, khong cé tai san dé tu nudi minh ma con 1a ngudi
bi thiét hai dang thuc hién nghia vu cap dudng;

- Vg hoic chong sau khi ly hon dang dugc bén kia (chong hodc vo trude khi ly hon) 1a ngudi bi
thi€t hai dang thuc hién nghia vu cﬁp dudng;

- Con chua thanh nién hoic con da thanh nién khong c6 kha ning lao dong, khong cé tai san dé tu
nuoi minh ma cha hoac me khong truc tieép nudi dudng la nguoi bi thiét hai dang thuc hién nghia
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vu cap dudng;

- Em chua thanh nién khong c6 tai san dé ty nudi minh hoic em da thanh nién khong c6 kha ning
lao dong, khong c6 tai san dé ti nudi minh trong trudng hgp khong con cha me hodc cha me
khong c6 kha ning lao dong khong cé tai san dé cap dudng cho con dugc anh, chi da thanh nién
khong s6ng chung véi em 14 ngudi bi thiét hai dang thyc hién nghia vu cap dudng;

- Anh, chi khong c6 kha ning lao dong, khong c6 tai san dé ty nudi minh ma em da thanh nién
khong sdng chung véi anh, chi 1a ngudi bi thiét hai dang thuc hién nghia vu cAp dudng;

- Chéu chua thanh nién hoic chiu da thanh nién khong c6 kha ning lao dong, khong c6 tai san dé
tu nudi minh va khong con nguoi khac cap duéng ma ong ba ndi, ong ba ngoai khong song chung
v6i chau 1a ngudi bi thiét hai dang thyc hién nghia vu cap dudng;

- Ong ba ndi, dng ba ngoai khong cé kha ning lao dong, khong co tai san dé tu nudi minh va khong
c6 nguoi khac cap dudng ma chau da thanh nién khong song chung véi dng ba ndi, dng ba ngoai la
nguoi bi thiét hai dang thuc hién nghia vu cép dudng.

2.4. Khodn tién bi ddp ton thét vé tinh than do tinh mang bi xim pham.

a) Nguoi dugc nhan khoan tién bu dap ton that vé tinh than trong trudng hop nay la nhitng nguoi
than thich thudc hang thua ké thi nhat cua nguoi bi thiét hai bao gom: vg, chong, cha dé, me dé,
cha nuoi, me nuoi, con dé, con nuoi ciia ngudi bi thiét hai.

b) Truong hop khong co nhu’ng ngu’dl du’dc hu’dng dAn tai diém a tiéu muc 2.4 muc 2 nay, thi ngudi
dugc nhan khoan tién bu dap ton that vé tinh than 14 nguoi ma ngudi bi thiét hai da truc tiép nuoi

dudng va ngudi da truc tiép nudi dudng ngudi bi thiét hai.

¢) Trong moi trudng hop, khi tinh mang bi xAm pham, nhiing ngudi than thich thudc hang thita ké
tht nhat hoic ngudi ma ngudi bi thiét hai da truc tiép nuoi duéng va ngudi da tryc tiép nudi dudng
ngudi bi thiét hai (sau day goi chung I3 ngudi than thich) ctia ngudi bi thiét hai dugc boi thudng
khoan tién bu dip ton that vé tinh than. Can cin c vao hudng dan tai diém b tiéu muc 1.1 muc 1
Phan I Nghi quyét nay dé xac dinh mtc do ton that vé tinh than clia nhiing ngudi than thich cta
ngudi bi thiét hai. Viéc xac dinh mic do ton that vé tinh than phai cin ci vio dia vi clia ngudi bi
thiét hai trong gia dinh, m6i quan hé trong cudc song giita ngudi bi thiét hai va nhitng ngudi than
thich cua ngudi bi thiét hai...
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d) Miic boi thudng chung khoan tién bu dip ton that vé tinh than trudc hét do cic bén thoa thun.
Néu khong thoa thuan dugec, thi mic boi thuong khoan tién bu dip ton that vé tinh than cho tat ca
nhitng ngudi than thich cia ngudi bi thiét hai phai cin cit vao mic do ton that vé tinh than, sb
lugng nguoi than thich ciia ho, nhung t6i da khong qua 60 thang luong tdi thiéu do Nha nudc quy
dinh tai thoi diém giai quyét boi thudng”.

3. Thiét hai do danh dw, nhén phdm, uy tin bi xam pham

Thiét hai do danh du, nhan phdm, uy tin bi xAm pham goém c6 thiét hai do danh dy, nhan
pham, uy tin ctia ca nhan bi xAm pham; thiét hai do danh du, uy tin clia t6 chiic bi xAm pham.

3.1. Chi phi hop Iy dé han ché, khic phuc thiét hai bao gdm: chi phi can thiét cho viéc thu
hdi 4n phdm c6 ndi dung xiic pham danh du, nhan pham, uy tin cia ngudi bi thiét hai; chi phi cho
viéc thu thap tai liéu, chiing ¢t chiing minh danh du, nhan pham, uy tin bi xAim pham; tién tau, xe
di lai, thué nha tro (néu cd) theo gia trung binh & dia phuong noi thyc hién viéc chi phi dé yéu cau
co quan chifc ning xac minh su viéc, cai chinh trén cic phuong tién thong tin dai ching; chi phi t6
chic xin 10i, cai chinh cdng khai tai noi cu tri hoac noi lam viéc ctia nguoi bi thiét hai va cac chi phi
thuc té, can thiét khac dé han ché, khac phuc thiét hai (néu co).

3.2. Thu nhép thuc té bi mat hoic bi giam siit.

a) Néu trudc khi danh du, nhan phim, uy tin bi xAm pham, ngudi bi xAm pham c6 thu nhap
thuc té, nhung doodanh dl;I, nh:éln pham, uy tin bi xAm pham ngudi bi Xén} pham phai Ehl_IC hién
nhiing cong viéc dé han che, khac phuc thiét hai, nén khoan thu nhép thuc té cua hg bi mat hoac bi
giam sit, thi ho dugc boi thudng khoan thu nhép thuc té bi mat hoic bi giam st do.

b) Viéc x4c dinh thu nhap thuc té ctia ngudi bi xAm pham va viéc x4c dinh thu nhap thuc té
bi mat hoic bi giam siit cia ngudi bi xAm pham duoc thuyc hién theo huéng dan tai tiéu muc 1.2
muyc 1 Phan II nay.

3.3. Khoan tién bu dap ton that vé tinh than do danh dy, nhan pham, uy tin bi xAm pham.

a) Khoan tién bu dap ton that vé tinh than do danh dy, nhan pham, uy tin bi xAm pham
dugc boi thudng cho chinh ngudi bi xAm pham.

) Trong moi trIIdng hop khi danh du, nhan pham uy tin bi xam pham, IlglIO’l bi xam pham duogc
boi thudng khoan tién bu dap ton that vé tinh than. Can cin ci Vao hufoing dan tai diém b tiéu muc
1.1 muc 1 Phan I Nghi quyét nay dé x4c dinh miic do ton that vé tinh than clia nguoi bi xAm hai.
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Viéc xac dinh miic do ton that vé tinh than phai cin ct vao hinh thiic xAim pham (biang 15i n6i hay
ding trén bao viét hay bao hinh....), hanh vi xdim pham, miic d6 lan truyén thong tin xtic pham...

c) Miic boi thuong khoan tién bu dép ton that vé tinh than cho ngudi bi xAm pham trudc hét do cac
bén thoa thuan. Néu khong thoa thuin dugc, thi miic boi thudng khoan tién bu dap ton that vé
tinh than phai can ci vao miic do ton that vé tinh than, nhung t6i da khong qua 10 thang luong tbi
thiéu do Nha nudc quy dinh tai thoi diém giai quyét boi thuong”.

4. Thoi han hwong béi thwong thiét hai do sitc khoé, tinh mang bi xam pham (Diéu 612 BLDS)

a) Trong truong hdp nguoﬂ bi thiét hai mat hoan toan kha nang lao dong, thi ngu’dl bi thiét
hai dugc hudng khoan tién boi thudng duge huéng dan tai diém a tiéu muc 1.4 muc 1 Phan II nay

cho dén khi chét.

b) Bbi véi viéc cap dudng duge huéng dan tai tiéu muc 2.3 muc 2 Phan II nay chim dit khi
thudc mot trong cac trudng hop quy dinh tai Diéu 61 Luat hon nhan va gia dinh.

I11. Boi thudng thiét hai do ngudn nguy hiém cao do gay ra (Piéu 623 BLDS)
1. Xdc dinh nguén nguy hiém cao do

a) Khi c6 phuong tién giao thong, cong trinh, vat, chat hoic loai thi nio d6 gy ra thiét hai
dé c6 can cit ap dung cac khoan 2, 3 va 4 Piéu 623 BLDS xéc dinh trach nhiém boi thuong thiét
hai, thi phai xdc dinh ngudn giy ra thiét hai c6 phai Ia ngudn nguy hiém cao do hay khong.

b) PE xac dinh ngudn nguy hiém cao do can phai cin cit vao khoan 1 Diéu 623 BLDS va
V:{ln ban quy pham phap luat khéc c6 lién quan hodc quy dinh ctia co quan nha nudc ¢6 thaim quyén
vé linh vuc cu thé d6. Vi du: PEé xac dinh phuong tién giao thong co giGi duong bo thi phai can cit
vao Luat giao thong dudng bd. Theo quy dinh tai diém 13 Piéu 3 Luat giao thong dudng bd thi
phuong tién giao thong co gi6i duong bd gom xe 0 td, may kéo, xe md td hai banh, xe md td ba
banh, xe gan mdy va cac loai xe tuong tu, ké ca xe co gidi dung cho ngudi tan tat.

2. Xdc dinh trdch nhiém boi thwong thiét hai do nguon nguy hiém cao do gdy ra

a) Cht s hitu ngudn nguy hiém cao do dang chiém hitu, stt dung ngudn nguy hiém cao do
phai boi thuong thiét hai do ngudn nguy hiém cao do gy ra. Cht s hitu dang chiém hitu, sit dung
nguodn nguy hiém cao do 13 dang thuc hién moi hanh vi theo y chi cia minh dé nam gii, quan ly
nguodn nguy hiém cao do, nhung khong duoc trai phap luat, dao diic xa hoi; khai thac cong dung,
hudng hoa lgi, 10i tiic tit ngudn nguy hiém cao do.

b) Ngudi dugc cht sd hitu ngudn nguy hiém cao do giao chiém hitu, stt dung ngudn nguy
hiém cao do theo diing quy dinh ctia phap luat phai boi thuong thiét hai do ngudn nguy hiém cao
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dd gay ra, trit truong hop gilta cht s& hitu va ngudi duge giao chiém hitu, stt dung c6 thoa thuin
khéc khong trai phap luét, dao ditc xa hoi hodc khong nham tron tranh viéc boi thuong.

Vi du: Cac thoa thuan sau day la khong trai phap luat, dao ddc xa hdi hoac khong nham
trén tranh viée boi thuong:

- Thoa thuan ciing nhau lién d6i chiu trach nhiém boi thudng thiét hai;

- Thoa thuén cht s& hitu boi thuong thiét hai trudc, sau dé ngudi dugc giao chiém hitu, st
dung sé& hoan tra cho chti s& hitu khoan tién da boi thuong;

- Ai ¢6 diéu kién vé kinh té hon thi ngudi d6 thuc hién viéc boi thuong thiét hai trudc.

Trong trudng hop chi s hitu ngudn nguy hiém cao do giao cho ngudi khac chiém hitu, s
dung ngudn nguy hiém cao do khong theo diing quy dinh ctia phap luat ma gay thiét hai, thi chl s&
hitu phai boi thuong thiét hai.

Vi du: Chu s& hitu biét ngudi d6 khong cé bang l4i xe 6 to, nhung van giao quyén chiém
hitu, stt dung cho ho ma gay thiét hai thi cht s& hitu phai boi thudng thiét hai.

¢) Vé nguyén tic chung chi s hitu, ngudi dugc chi s& hitu giao chiém hitu, st dung hgp
phap ngudn nguy hiém cao do phai boi thudng thiét hai do ngudn nguy hiém cao do gay ra ca khi
khong c6 16i, trit cac trudng hop sau day:

- Thiét hai x4y ra la hoan toan do 15i c¢b y cia ngudi bi thiét hai;

Vi du: Xe 6 t6 dang tham gia giao thong theo ding quy dinh ctia phap luat, thi bat ngd c6
ngudi lao vao xe dé tu tit va hau qua la nguoi nay bi thuong nang hoac bi chét. Trong trudng hop
nay chu s& hitu, ngudi dugc cht sé hitu giao chiém hitu, stt dung hop phap xe 6 td d6 khong phai
boi thudng thiét hai do ngudn nguy hiém cao do (xe 6 to) gay ra.

- Thiét hai xay ra trong trudng hop bat kha khang hoic tinh thé cap thiét, trir trudng hop
phap luat c6 quy dinh khac. Can chi y 1a trong trudng hop phép luat c6 quy dinh khac vé trach
nhiém boi thuong thiét hai do ngudn nguy hiém cao d6 giy ra trong truong hop bat kha khang
hoic tinh thé cp thiét thi trach nhiém boi thudng thiét hai dugc thuc hién theo quy dinh cia vin
ban quy phamphap luat do.

d) Nguoi chiém hitu, sit dung trai phap luit nguon nguy hiém cao d6 phai boi thudng thiét
hai do nguon nguy hiém cao do gy ra, néu chu sd hitu, ngudi dugc cht s¢ hitu giao chiém hitu, st
dung hop phép khong c6 16i trong viéc dé ngudn nguy hiém cao do bi chiém hitu, st dung trai phap
luat (da tuan tha cac quy dinh vé bdo quan, trong git, van chuyén, st dung ngudén nguy hiém cao
dd theo dung cac quy dinh cua phap luat).

Néu chti s4 hitu, ngudi dugc chi sd hitu giao chiém hitu, stt dung hgp phap c6 16i trong viéc
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dé nguodn nguy hiém cao do bi chiém hitu, sit dung trai phap luat (khong tuin thi hodc tuan thi
khong day du cac quy dinh vé bao quan, trong giit, vin chuyén, /sfr dung nguodn nguy hiém cao do
theo quy dinh cua phap luat) thi phai lién ddi cung v6i ngudi chiem hitu, st dung trai phap luat boi
thuong thiét hai do ngudn nguy hiém cao do gay ra.

d) Néu chi sé hitu ngudn nguy hiém cao do da giao ngudn nguy hiém cao do cho nguoi
khac ma gay thiét hai thi phai xdc dinh trong trudng hop cu thé d6 ngudi dugc giao nguodn nguy
hiém cao do c6 phai 1a ngudi chiém hitu, sit dung ngudn nguy hiém cao do hay khong dé xac dinh
ai ¢6 trach nhiém boi thuong thiét hai.

Vidu: A la chu sé hitu xe 6 t6 da giao xe 0 to6 d6 cho B. B lai xe 6 t6 tham gia giao thong da
gdy ra tai nan va gy thiét hai thi can phai phan biét:

- Néu B chi dugc A thué l4i xe 6 td va dugc tra tién cong, c6 nghia B khong phai 1a nguoi
chiém hitu, sit dung xe 6 t& d6 ma A van chiém hitu, st dung; do d6, A phai bdi thuong thiét hai.

- Néu B dugc A giao xe 6 t6 thong qua hop dong thué tai san, c6 nghia A khong c\bn chiém
hitu, su dung xe 6 t6 d6 ma B la nguoi chiém hitu, st dung hgp phap; do do, B phai boi thuong
thiét hai. Neu trong trudng hop nay duge sy dong y cua A, B giao xe 6 t6 cho C thong qua hop
dong cho thué lai tai san, thi C 1 ngudi chiém hitu, sit dung hgp phép xe 6 t6 d6; do dé, C phai boi
thuong thiét hai.

IV. Hiéu luc thi hanh cia Nghi quyét

1. Nghi quyét nay da dugc Hoi dong Tham phan Toa an nhan dan tdi cao thong qua ngay 08 thang
7 nam 2006 va c6 hiéu lyc thi hanh sau mudi lim ngy, ké tit ngay ding Cong bao.

Nghi quyét nay thay thé Nghi quyét s6 01/2004/NQ-HDTP ngay 28-4-2004 ctia Hoi dong Thim
phan Toa an nhan dén ti cao.

2. B6i v6i nhiing trudng hgp boi thudng thiét hai ngoai hgp dong ma c6 vin ban quy pham
phap luat quy dinh cu thé vé boi thudng, thi viée giai quyét dugc thuc hién theo quy dinh clia vin
ban quy pham phap luat do.

3. Pdi v6i nhiing trudng hop bodi thuong thiét hai ngoai hgp dong phat sinh trudc ngay
01-01-2006 (ngay B luat dan sy nam 2005 c6 hi€u luc), thi ap dung quy dinh cia B luat dan sy
nim 1995, cic vin ban phap luat huéng dan ap dung Bo luat dan sy nim 1995 va huéng dan cia
Nghi quyét s6 01/2004/NQ-HPTP ngay 28-4-2004 ctia Hoi dong Tham phan Toa an nhan dan tdi
cao dé giai quyét.
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4. P6i v6i cac ban an, quyét dinh cia Toa an da c6 hi¢u luc phap luat truéc ngay Nghl quyét nay
c6 hiéu Iuc thi hanh ma trong d6 c6 quyét dinh vé boi thu’dng thiét hai ngoai hop dong duoc hu?dng
dan trong Nghi quyét nay, thi khong 4p dung Nghi quyét nay dé khang nghi theo thu tuc gidm ddc

thdm hodc tai tham, trit trudng hop viéc khang nghi ban an, quyét dinh c6 can ct khéc.

TM. HOI PONG THAM PHAN
CHANH AN

Nguyén Vin Hién
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